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::IN THE COURT OF THE CHIEF JUDICIAL MAGISTRATE, NALBARI:: 

PRESENT  : = Smti. K. R. Deka, A.J.S.  

Ref: G. R. Case No.395/14 

                 State                      

                  -vs- 

           Kanak Kr. Boro ..…….. Accused person.  

u/s-279/338 IPC. 

EVIDENCE RECORDED ON  : 28.06.17, 30.08.17, 17.11.17,    

   07.02.18, 05.05.18, 15.06.18 and 17.09.18. 

ARGUMENTS HEARD ON   : 09.01.19. 

JUDGMENT DELIVERED ON  : 22.01.19. 

ADVOCATES APPEARED : 

For the State    : Mr.  D. Talukdar, Ld. A.P.P. 

For the Accused    : Mr. A. Islam, Ld. Advocate. 

 

J U D G M E N T 

 

1.     The case of the prosecution, in brief is that an F.I.R. was filed on 

23.03.14, in the Mukalmua PS by the informant Md. Atowar Rahman against the 

driver of Tempo vehicle bearing Regd. No.AS  14 C 4279 alleging inter alia that 

on 20.03.14, at about 11.00 am, his elder brother Ajimuddin was standing at the 

PWD road near the UCO bank, Bartala when the aforesaid named vehicle being 

driven rashly and negligently hit his elder brother proceeding from Doulasal side 

as a result of which the right foot of his elder brother was fractured and he also 

sustained injuries on his body. Immediately, he was taken to Mukalmua PHC and 

later on, he was referred to GMCH for better treatment. Hence, the case. 
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2.   On receiving the case, Mukalmua P.S. registered Mukalmua P.S. 

Case No.104/14 u/s-279/338 IPC and started investigation. On completion of 

investigation the I.O laid charge-sheet against the accused Kanak Kr. Boro u/s-

279/338 IPC. 

3.   In pursuance of the process issued, the accused person appeared 

before this court and on his appearance, the copies of the case as per the 

mandate of law u/s-207 Cr.P.C. were furnished to the accused person. Thereupon 

prima facie case was found against the accused person u/s-279/338 IPC and the 

particulars of the offences u/s-279/338 IPC were read over and explained to the 

accused and he was asked whether he will plead guilty of the offences charged 

or claimed to be tried. He had pleaded not guilty and claimed to be tried. 

4.  During the trial, the prosecution side examined nine witnesses 

including the MO and I.O. 313 CrPC statements of accused was of complete 

denial. The defence side declined to adduce any evidence. 

5.   I have heard the arguments of both the sides.  

  

                            POINTS FOR DETERMINATION  

    •  Whether the accused person namely Kanak Kr. Boro 

on 20.03.14, at about 11.00 am, in the morning, at a place near Baratala 

UCO bank under Mukalmua PS, in a public way, drove a Tempo vehicle 

bearing Regd. No.AS 14 C 4279 in a manner so rash as to endanger 

human life and thereby committed an offence punishable u/s-279 I.P.C. ? 

   •   Whether the accused person namely Kanak Kr. Boro 

on 20.03.14, at about 11.00 am, in the morning, at a place near Baratala 

UCO bank under Mukalmua PS caused grievous hurt to one Md. Ajimuddin 

by driving a Tempo vehicle bearing Regd. No.AS 14 C 4279 so rashly as to 

endanger human life and thereby committed an offence punishable u/s-

338 I.P.C. ? 

           DISCUSSION, DECISION AND REASONS 
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6.         P.W.1 is Md. Billal Ali. He deposed that he knew the informant. 

About 2 years ago, one day, at about 11.00 am, he was standing in front of UCO 

bank Bartala along with Atowar Rahman and Shorhab. Then, one tempo vehicle 

proceeding from Doulasal hit Ajimuddin. Ajimuddin sustained fracture on his leg. 

The vehicle was caught at the police station. They took the victim to Mukalmua 

medical and thereafter, he was referred to Guwahati. The questions put by the 

court that what was the direction of the road, this witness deposed that the road 

was East-West direction. To the question that in which side Ajimuddin was 

present, this witness deposed that on the Northern side of the road. To the 

question that from which side and where Ajimuddin was going, this witness 

deposed that after crossing the road he was standing. To the question put by the 

court that from which direction the tempo was proceeding, this witness deposed 

that from the Western side. 

7.         During cross-examination, this witness deposed that Ajimuddin 

was standing near them. The vehicle hit only Ajimuddin. Ajimuddin was aged 

about 80 years. The tempo vehicle did not come down from the pucca road. 

Ajimuddin was in the Northern side of the road. He could not remember the 

registration number of the tempo. He does not recognize the driver the tempo. 

He does not know the speed of the vehicle. Ajimuddin was a bit Southern side of 

them. It is not a fact that due to negligence of Ajimuddin, the accident occurred. 

The road was not in good condition, yet lot of vehicles used to ply over it. It is 

not a fact that he deposed falsely for the sake of Ajimuddin.   

8.         PW.2 is Atowar Rahman, informant. He deposed that in the year 

2014, one day, at about 11.00 am, he, Shorhab, Ajimuddin and Billal Ali were 

standing in front of UCO bank, Bartala. Then, a tempo vehicle proceeding from 

Doulasal side hit his elder brother Ajimuddin. His brother's right leg got fractured 

and he fell down. Immediately, he was taken to Mukalmua medical. Thereafter, 

he was referred to GMCH. Thereafter, he filed the FIR. There was delay in 

lodging the FIR as he was busy in the treatment of his elder brother. Ext.1 is the 

FIR and Ext.1(1) is his signature. 

9.         In his cross-examination, the informant revealed that they were 

standing at the edge of the road. Ajimuddin was an elderly person. All of them 

were standing together. He has not seen the tempo driver and he does not know 
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his name. He could not able to state the speed of the vehicle. It is not a fact that 

he did not state before police that they four were standing in front of UCO bank, 

Bartala. He saw the incident after his brother was hit. It is not a fact that he has 

deposed falsely. Ajimuddin has filed insurance case. 

10.         PW.3 is Aziz Uddin Ali. He deposed that he knew both the 

informant and the accused person.  About 3 ½ years ago, one day, at about 

11.30 am, in the morning while he was standing in the road near Bartala UCO 

bank, at that time a tempo vehicle proceeding from Doulasal side hit him due to 

which he fell on the ground and he had fractured on his right leg. He also 

sustained injuries on  his body. Thereafter, he was taken to Mukalmua medical 

and thereafter, he was referred to GMCH. Thereafter, Atowar filed the FIR. This 

witness stated that Billal was with him at the time of the occurrence. 

11.         During cross-examination, this witness deposed that he does not 

know how to read and write. It is not a fact that at the time of the accident, 

there was potholes at that road. There is a free space in front of the bank. He 

was standing at the edge of the road. It is not a fact that he was standing at the 

middle of the road. He did not see that the tempo was proceeding. He does not 

know the registration number of the tempo. He also does not know about the 

speed of the tempo. It is not a fact that the accident had occurred due to his 

fault and that he deposed falsely. 

12.         PW.4 is Saraswati Baishya. She deposed that she does not know 

the informant and the accused person. About 3 ½ years ago, one day, at about 

2.30 pm, in the afternoon, she was proceeding towards Bartala Post Office from 

her residence. There, she met police and from there she could hear that a tempo 

vehicle had an accident. 

13.         During cross-examination, this witness revealed that she has not 

seen the incident. There was pothholes in the road during the time of the 

occurrence. At that time, the vehicles could not ply over the road in speed. 

14.         PW.5 is Kamez Ali. He deposed that he knew the informant. He 

also knew the accused, but he does not know his name. About 1½/ 2 years ago, 

one day, he was proceeding towards Mukalmua from Rampur and then the police 

personnel of Doulasal OP stated him at Rampur that one accident had occurred 
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and asked him to put his signature. Thereafter, he put his signature. Ext.2 is the 

said paper and Ext.2(1) is his signature. 

15.         In his cross-examination, he deposed that he does not know what 

was written in Ext.2. 

16.         PW.6 is Md. Nazimuddin. This witness deposed that he does not 

know the informant and the accused person. The incident occurred about 3 years 

ago. On that day, at about 9.00 am, in the morning, he was proceeding towards 

Mukalmua from Rampur as a passenger in a tempo. When they reached Bartala, 

he saw that another tempo was indulged into an accident due to which a person 

sustained injuries. He has not seen the accident. Before him reaching the place 

of occurrence, the accident had already occurred. Police recorded his statement. 

Ext.2 is the seizure list and Ext.2(2) is his signature. 

17.         During cross-examination, this witness deposed that he has not 

seen the accident. He does not know by whom fault the accident had occurred. 

He does not know what is written in the seizure list. 

18.         PW.7 is Dr. Indrajit Bharali. He deposed that on 20.03.14, he was 

working as Sr. M&HO of Mukalmua PHC. On that day, at about 12.45 pm, he 

examined one Ajimuddin, 70 years, male, s/o- Lt. Afzal Ali of village Kurihamari 

of PS Sialmaru of Dist. Nalbari in connection with Mukalmua PS Case No.104/14 

u/s-279/338 IPC. The patient was escorted by ASI Hemanta Kr. Goswami. On 

examination, he found the following injuries- 

(i) Cut injury in the right great toe. Size ½ x ½ cm. 

(ii) Laceration in the right knee joint. 

(iii) Pain and swelling in the right leg. 

(iv) Mild laceration in the back side of the head. No swelling. 

In his opinion- Age of injury is fresh. CT scan of brain, X-ray of right leg. Patient 

was referred to GMCH for better treatment. Ext.3 is the Medical report and 

Ext.3(1) is his signature. 

19.         During cross-examination, this witness deposed that no report of 

CT scan of brain and x-ray of right leg was furnished till the preparation of the 
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report. He has not given final opinion regarding injuries. 

20.         PW.8 is Dr. Pradip Kr. Bhattacharryya. He deposed that on 

21.03.14, he was working as Professor of Orthopedics, GMCH, Guwahati. On that 

day, he examined one Ajimuddin, C/o- Kedar Ali, 70 years, male, village 

Kurihamari under PS Bhangnamari Sialmari of Dist. Nalbari vide Medical Legal 

Registration No.126/14 in connection with Mukalmua PS Case No.104/14. On 

examination, the following injuries were found- the patient suffered from 

intertrochanteric fracture on right femur following alleged RTA on 20.03.14 at 

Nalbari without any distant neuro vascular deficiency. Type of weapon is blunt. 

Nature of injury is grievous. Ext.4 is the Medical report and Ext.4(1) is his 

signature. 

21.         During cross-examination, this MO revealed that the case number 

was as per police requisition. 

22.         PW.9 is I.O Hemanta Kr. Goswami. He deposed that on 20.03.14, 

he was working as Attached Officer in Mukalmua PS. On that day, somebody 

informed O.C of Mukalmua PS that an accident had occurred at Bartola chowk 

under Mukalmua PS. On receiving the information, the O.C of Mukalmua PS 

entered the information in the General Diary as GDE No.433 dated 20.03.14 and 

directed him to visit the place of occurrence and to investigate the matter. 

Accordingly, he visited the place of occurrence, drew the sketch map and 

recorded the statements of witnesses. Victim Ajimuddin was forwarded to 

Mukalmua PHC. On 23.03.14, informant Atowar Rahman filed a written FIR in the 

Mukalmua PS. On receiving the case, the O.C registered Mukalmua PS Case 

No.104/14 u/s-279/338 IPC and he was given the task of investigation. ON 

23.03.14, the accused driver Kanak Kr. Boro surrendered before him in the police 

station and he seized one tempo vehicle bearing Regd. No.AS 14 C 4279 in 

presence of witnesses. Accused was allowed go on bail as the offences were 

bailable in nature. On 25.03.14, he conducted Motor vehicle inspection of the 

aforesaid vehicle and collected the MVI report on 08.04.14. He gave zimma of 

the vehicle to Sahed Ali. He collected the medical report of victim Ajimuddin from 

Mukalmua PHC and GMCH. Upon completion of investigation, he filed charge-

sheet against the accused Kanak Kr. Boro u/s-279/338 IPC. Ext.2 is the seizure 

list and Ext.2(3) is his signature. Ext.5 is the sketch map and Ext.5(1) is his 
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signature. Ext.6 is the charge-sheet and Ext.6(1) is his signature. 

23.         During cross-examination, this witness deposed that the extract 

copy of the GDE No.433 dated 20.03.14 has not been furnished with the case 

record. In the sketch map Ext.5, I has not shown pothholes in the place of 

occurrence. That place of occurrence is marked as “A” in Ext.5 which is on 

Doulasal Hajo road. It is not a fact that he has not specifically shown the place of 

occurrence as Bartola chowk. It is a fact that he has not recorded the statements 

of any witnesses of post office and UCO bank which were near the place of 

occurrence. It is not a fact that he has drawn the sketch map of the place of 

occurrence by sitting in the police station.   

24.        These are the materials on record. 

25.         From the perusal of the evidence of witnesses, it is seen that P.W.1, 

informant, and P.W.3 were standing with P.W.2 in front of Bartala UCO bank i.e 

the place of occurrence as per Exhibit 5 Sketch map. Let us analyse the victim’s 

statement before coming to P.W.1 and P.W.2. P.W.3 Azimuddin stated that about 

2 years ago at 11:00a.m. he was standing in front of Bartala UCO bank on the 

road. Atowar Rahman and Sorhab were also standing near him. At that time a 

tempo vehicle proceeding from Doulashal had hit him  and leg was broken. 

Moreover this witness also failed to state whether the vehicle was rashly or 

negligently driven causing the accident. This witness simply stated that the 

tempo hit P.W.3 without stating whether the vehicle was driven rashly or 

negligently. Further this witness stated that P.W.1 Billal Ali was with him when the 

accident occurred which is not at all believable because had Billal Ali stood along 

with P.W.1 then P.W.1 would also had been hit by the tempo. Moreover P.W.1 

Billal Ali himself stated that he and Sohrab Ali were together and Azimuddin was 

to their south which all the way goes to prove the theory that P.W.3 was crossing 

the road when the accident occurred.  

26.Let us closely look into the evidence of P.W.1 . This witness stated that about 

2 years ago at about 11a.m, he was standing in front of Bortola UCO bank along 

with Atowar Rahman and Sohrab Ali one tempo vehicle proceeding from 

Doulashal hit Azimuddin. This witness also stated that he was not hit by the 

vehicle and only Azimuddin was hit. He also stated that Azimuddin was to their 

south. Therefore if Azimuddin was on the south of P.W.1 and Sohrab he may be 
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presumed to be in the middle of the road. Further P.W.1 also stated that 

Azimuddin was an old man and P.W.3 Azimuddin who stated his age to be 65 

years also stated that he did not see the tempo coming. Further P.W.1 also did 

not attribute the driver of the tempo of rash and negligent driving. Hence in the 

absence of such direct evidence court cannot presume that the vehicle was 

driven rashly and negligently due to which the accident occurred. P.W.2 is Atowar 

Rahman, informant who stated that at about 11:00a.m. in the day he along with 

Sohrab,Billal and Azimuddin were standing on the road in front of UCO bank 

Bortola. At that time a tempo vehicle proceeding from Doulashal side hit his elder 

brother Azimuddin. The right leg of his elder brother was broken. This witness 

immediately shifted his brother to Mukalmua medical. This witness stated 

however stated that his brother was an aged person and this witness, Azimuddin , 

Sohrabuddin and Billal were all standing together which I find to be not 

believable because had all of them stood together all of them were most likely to 

have been hit by the tempo. Hence I find that this witness has falsely deposed in 

order to deliberately attribute the accident as the tempo driver’s fault which is 

not the case as it surfaces from the evidence of P.W.1. Thus although P.W1., 

P.W.2 and P.W.3 all tried to project a story that P.W.3 was on the extreme north 

side of the road yet it is crystal clear from the evidence of P.W.1 that P.W. was 

almost in the middle of the road when the accident occurred. Now the question 

arises as to why P.W.1, p.w.2 and P.W.3 attempted to put up a version as such. 

The only possibility that arises in such a situation is neither P.W.2 nor P.W.3 can 

be believed as they had not given a truthful version of the incident. The evidence 

that remained is the evidence of P.W.1 who again failed to state whether the 

accident was caused negligently and rashly by the tempo driver hence court 

cannot presume on its own that accused drove the vehicle rashly or negligently. 

The rest of the witnesses namely P.W.4 not being a direct witness he evidence is 

not discussed.  

Now coming to the point whether the seizure of the vehicle was proved by the 

seizure witnesses. In this context the evidence of P.W.5 and P.W.6 are relevant. 

P.W.5 is not a direct witness but this witness stated that police obtained his 

signatures in Exhibit 2 seizure list when he was proceeding from Rampur to 

Mukalmua stating that an accident had occurred. However this witness stated 

that does not know the contents of Exhibit 2 Seizure list. In the same tune as 
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P.W.5, p.w.6 another seizure witness also failed to state about the contents of 

Exht.2 Hence Exhibit 2 is held to be not proved. The rest of the witnesses, PW.7, 

p.w.8 and P.W.9 are formal witnesses. 

27.  In the instant case the prosecution has not been able to place 

before the court creditable and convincing evidence to show the accused driving 

the vehicle rashly or negligently to justify a conviction. 

28.         The court cannot form an opinion on mere conjectural hypothesis 

and fix liability on the accused without the offences being proved beyond all 

reasonable doubt. 

29.   The evidence on record does not lucidly portray the necessary 

elements required to constitute offences u/s-279/338 IPC. The prosecution has 

failed to prove the guilt of the accused person beyond all reasonable doubt. 

30.   In the backdrop of the entire evidence on record and taking into 

account the facts and circumstances of the case, the accused Kanak Kr. Boro is 

acquitted of the offences u/s-279/338 IPC and he is set at liberty forthwith. 

31.   Bail bonds will stand cancelled after six months. 

32.   Judgment is written in separate sheets and delivered in open court.

  

  Given under my hand and seal of this court on this the 22nd day of 

January, 2019.                          

 

                                                         (Smti. K.R. Deka) 

                        Chief Judicial Magistrate, 
                                                                                Nalbari.   
  

 Dictated and corrected by me 

             

   

         (Smti. K.R. Deka) 

 Chief Judicial Magistrate, 

               Nalbari.   
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A P P E N D I X: 

 

 

 

 

Witnesses for the prosecution 

 

PW.1   - Billal Ali, 

PW.2  - Atowar Rahman, informant, 

PW.3   - Azimuddin Ali, 

PW.4   - Saraswati Baishya, 

PW.5  - Kamez Ali, 

P.W.6              - Nazimuddin  

P.W.7              - Dr Indrajit Bharali, M.O., 

P.W.8              - Dr. Pradip Bhattacharyya, M.O. 

P.W.9              - Hemanta Kr. Goswami, I.O. 

 

Witnesses for the defence 

None 

 

Prosecution Exhibits 

Ext.1   -FIR. 

Ext.1(1)  - Signature of informant Atowar Rahman 

Ext.2    -  Seizure list 

Ext.2(1)  - Signature of Kamez Ali. 

Ext.2(2)  - Signature of  Nazimuddin 

Ext.3               - Medical report 

Ext.3(1)           - Signature of Dr. Indrajit Bharali 

Ext.4                - Medical Report 

Ext.4(1)            - Signature of Dr Pradip Bhattacharyya, 

Ext.5                 - Seizure list 

Ext.5(1)             - Signature of Hemanta Kr. Goswami. I.O. 

Ext.6                  - Chargesheet 

Ext.6(1)              - Signature of Hemanta Kr. Goswami, I.O. 

 

Defence Exhibits 
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None 

                              

                                                          (Smti. K.R. Deka) 

                                                         Chief Judicial Magistrate,  
                   Nalbari.   

 


